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INTERSTATE COMMERCE COMMIBBIGN

LEASE OF RAILROAD EQUIPMENT

Dated as of October 31, 1975
between

TRUST COMPANY OF CHICAGO, not in 1its

individual capacity but solely as Trustee

CONTINENTAL ILLINOIS NATTIONAL BANK AND .

under a Trust Agreement dated as of the

"date hereof,

and

PLM~LOUISVILLE, INC.,




LEASE OF RATLROAD EQUIPMENT dated as
of Dotober 31, 197% (hereinafter called this
Lease), between CONTINENTAL ILLINCIS NATIONAL
BANK AND TRUST COMPANY OF CHICAGO, a national
banking association (hereinafter called the
Lessor), not in its individual capacity but
solely as Trustee under a Trust Agreement
dated as of the date herecf with International
Paper ‘Eguipment Leasing Corporation, a Dela-
ware corporation (hereinafter called the
Beneficiary) and PLM-LOUISVILLE, INC., a
California corporation (h#rELMaftez called
the Lessee).

WHEREAS the Lessor is entering into a Conditional
Sale Agreement dated as of the date hereof with Pullman
Incorporated (Pullman Standard Division), (hereinafter called
the Builder), (such agreement being hereinafter called the
Secur ity Documentation), wherein the Builder has agreed to
manufacture, sell and deliver to the Lessor. the units of
railroad equipment described in 5chedule A hereto (here1n~
dftex called the Equtpm@nt},

- WHEREAS, pursuant to an Agreement and Ass1gnment
dated as of the date hereof,.the Builder is assigning its
interests in the Security Dacumentation to Continental
Illinois National Bank and Trust Company of Chicago, not in
its individual capacity but ‘solely as Agent (said Bank, as so
acting, ‘being hereinafter together with its successors and
assigns called the Vendor) under a Participation Agreement -
~dated as of the date hereof (hereinafter called the Partici-
pation Agreement) among the Lessee, the Lessor, the Benefi-
ciary, the Vendor, Professional Lease Management, Inc. {here-
inafter called PLM), Louisville Gas and Electric Company (here-
inafter called the Sublessee) and United Benefit Life Insur-
ance Company; and : ~

WHEREAS the Lesgsee desires to lease such number of
units of the Eqguipment as are delivered and accepted and set-
tled for under the Security Documentation (hereinafter called
- the Units) at the rentals and for the terms. and upon the con-
ditions hereinafter provided; .

NOW, THEREFORE, in consideration of the premises
and of the rentals to be paid and the covenants hereinafter
mentioned to be kept and performed by the Lessee, the Lessor
hereby leases the Units to the Lessee upon the following
terms and conditions:
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: § 1. 1D ., This Lease is a net lease and the
Lessee shall not be ntitled to any abatement of rent, reduc-
tion thereof or setoff against rent, including, but not Iim-
ited to, abatements, reductions or setoffs due or alleged to
be due by reason of any past, present or future claims of
the Lessee against the Lessor under this Lease or under the
Secur ity Documentation, including the Lessee's right by sub-
rogation thereunder, or the Builder or thw vVendor or other- .
wise; nor, except as otherwise ﬁgplpﬂ&ly provided herein,
shall this Lease terminate, or the respective obligations of
the Lessor or the Lessee be otherwise affected, by reason of
any defect in or damage to or loss of possession or loss of
use or destruction of all or any of the Units from whatsoever
‘cause, any liens, encumbrances or rights of others with
respect to any of the Units, the prohibition of or other
restriction against the Lessee's use of all or any of the
Units, the interference with such use by any person or entity,
the invalidity or unenforceability or lack of due authoriza-
tion of this Lease, any insolvency of or any bankruptcy,
reorganization or similar proceeding against the Lessee, or
for any other cause whether similar or dis ssimilar to the
foregoing, any present or future law to.the contrary notwith-
standing, it being the intention of the parties hereto ‘that
the rents and other amounts payable by the Lessee hereunder
shall continue to be payable in all events .in the manner and .
at the times herein provided unless the obligation to- pay the
same shall be termlnated pursuant to the express provisions
of this Lease. To the extent permitted by applicable law,
the Lessee hereby waives any and all rights which it may now
have or- which at any time hereafter may be conferred upon it,
by statute or otherwise, to terminate, cancel, quit or sur-
render the lease of any of the Units except in accordance
with the express terms hereof. Each rental or other. payment
made by the Lessee hereun r shall be final and the Lessee
shall not seek to recover all or any part of such payment
From the Lessor for any reason whatsoever., o

i1

§ 2. Delivery and Acceptance of Units. The Lessor
hereby appoints the Lessee 1ts agent for inspection and accep-
tance of the Units pursuant to the Secur ity Documentation., The
Lessor will cause each Unit to be delivered to the Lessee at -
the point or points within the United States of America at
which such Unit is delivered to the Lessor under the Security
Documentation. Upon such delivery, the Lessee will cause an
agent or employee of the Lessee to inspect the same, and if
such Unit is found to be acceptable, to accept delivery of

such Unit and execute and deliver to the Lessor a certificate
of acceptance (hereinafter called the Certificate of Accep-




tance) in accordance with the provisions of Article 3 of the
Security Documentation, stating that such Unit has been
inspected and accepted on behalf of the Vendee, the Lessee
and the Lessor on the date of such Certificate of Acceptance
and is marked in accordance with § 5 hereof, whereupon,
except as provided in the next sentence hereof, such Unit
shall be deemed to have been delivered to. and accepted by
the Lessee and shall be subject thereafter to all the terms
and conditions of this Lease. The delivery, inspection
and acceptance hereunder of any unit of ¥guipment excluded
from the Security Documentation pursuant to the first para-
graph of Article 4 thereof shall be null and void and inef-
fective to subject such unit to this Lease. E

§ 3. Rentals. The Lessee agrees to pay to the
Lessor, as rental for each Unit subject to this Lease, 31 con-
secutive semiannual payments pavable on January 15 -and July
15 of each year commencing January 15, 1976. The rental pay-
ment payable on January 15, 1976, shall be in an amount ‘
equal to 0.0284% of the Purchase Price (as defined in Article
4 of the Security Documentation) of each Unit then subject to
this Lease for each day elapsed from and including the Closing
Date to'January 15, 1976. The next 30 rental payments shall
each be in.an amount equal to 5.109% of the Turbhase PLJC@
of each Unit thﬁn ubjecr to this Lﬁaue.

The rental payments hereinbefore set forth are sub-
ject to adjustment pursuant to § 9 and § 16 h@reof;

~ If any of the semiannual rental payment- dat@ o
referred to above is not a business day the semiannual ren-
tal payment otherwise payable on such date shall be payable
on the next succeeding business day. The term "business
day" as used herein means a < ndar day, QXﬁluding Saturdays,
Sundays and any other day on which banking institutions
in New York, New York, or Chicago, T_linwl&w are authorized
or obligated to remain closed., ' o

The Lessor irrevocably instructs the Lessee to make
all the payments pruw”ﬂmd ﬁwr in'* is Lease, including, but
not limited to, the d for in this § 3 and in
% 7 hereof, at the pr [ of the Vendor, for the
account of the Lesgmw in care uf th@ Vendor, with instruc-
tiong to the vendor first, to apply such paymwnta to satisfy.
the obligations of the Lessor under the Security Documenta-
tion, and second, so long as no event of default or event
which with the laPS@‘of time and/or demand provided for in




the Security Documentation could constitute an event of
default under the Security Documentation, this Lease or the
Sublease shall haVEgmcmurred'and'be continuing, to pay the
balance in. accordance with the provisions of the second para-
graph of Paragraph 9 of the Participation Agreement. The
Lessee agrees to make each payment provided for herein as
contemplated by this paragraph in Federal or other funds
immediately available to the vendor.

§ 4. Term of Lease. The term of this Lease as to
each Unit shall begin on the date of delivery and acceptance
of such Unit hereunder and, subiject to the provisions of §§
7, 10 and 13 hereof, shall terminate on the date on which the.
final payment of rent in respect thereof is due pursuant to
§ 3 hereof. The obligations of the Lessee hereunder (includ-
ing, but not limited to, the obligations under §§ 6, 7, 9 and
14 hereof) shall survive the LMplLdtLOH of the term of thla
L@a S, .

All rights and obligations of tho Lessee under this
Lease and in and to the Units are .subject to the rights of
the Vendor under the Security Documentation; provided, however,
that the Lessee shall be entitled to possession and use of
the Units . in accordance with tht_u@cond paraqraph of § 12
hsraof -

§ 5. Identification 4alkm. The Lesgssee will cause
each Unit to be kept numbered with the road number set forth
in Schedule A hereto, or in the case of any Unit not there
listed, such road number as shall be set forth in any amend-
ment or supplement hereto extending this Lease to cover such
Unit, and will keep and maintain, plainly, digtinctly, perma-
nently and conspicuously marked on each side of each Unit, in
letters not less than one inch in height, the words "Owner-

ship subject to a Security Agreement Filed under the Inter-
state Commerce Act, Section 20c¢", or other appropriate words
j-mlgnmted by the vendor, with appropriate changes thereof
and additions thereto as from time to time mav be required
by law in order to protect the Lessor's and Vendor's title
to and interest in such Unit and the rights of the Lessor
under this Lease and of the rights of the Vendor under the
Security Documentation. The Lessee will not place any such
Unit in operation or exercise any control or Jominion over
the same until such words shall have been so marked and
will replace promptly any such markings which may be removed,
defaced or destroyed. The Lessee will not change the road
number of any Unit unless and until (i) a statement of new
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number or numbers to be substituted therefor shall have

been filed with the Vendor and the Lessor and duly filed,
recorded and deposited by the Lessee in- all public offices
where this Lease and the Security Documentation shall have
been filed, recorded and deposited and (ii) the Lessee shall
have furnished the Vendor and the Lessor an. opinion of counsel
to that effect. The Units may be lettered with the names: or
initials or other insignia ct tomarily used by Louisville Gas
and Electric Company (hereinafter called the bubl&“sw ) or its
affiliates.

Except as provided in the immediately preceding
paragraph, the Lessee will not allow the name of any person,
association or corporation to be placed on any Unit as a
designation that might be interpreted as a claim of ownet-
ship. ' ‘ :

5§ 6. Taxes. All payments to be made by the lLessee
hereunder w111 be"?ree of net expense (after giving effect to
Federal, state and local income tax benefits accruing to the
Lessor) to the Lessor for collection or other charges and
will be free of net expense (after giving effect to Federal,
state and local income tax b@nefits,amcruing'to.th@_Lﬂm%ur}
to the Lessor with respect to the amount of any local, state,
federal, or foreign taxes (other than any United ¢ ederal
income tax payable by the Lessor in consequence ceipt
~of payments provided for herein and other ¥ gregate
of all state or city income taxes or fre '
by net income based on such receipts,

the cUF(WLJIll

any such taxes based on such lﬁ[@lﬂt which wmuld be ngabl
to the state and city in which the '] sor hag its principal

place of business without y t]ﬂmmwnf tm any other state,
except any such tax which is in substitution for or relieves
the Lessee from the payment of tawxes which it would otherwise
be obligated to pay or reimburse as herein provided) or license
fees, assessments, charges, fines or penalties {all such
expenses, taxes, licenge s, assessments, charges, fines

and penalties bwinq hereinafter called impositions) here-

after levied or imposed upon or in connection with or mea-
sured by this Lease or any sale, rental, vse, payment, ship-.
ment, delivery or transfer of title under the terms hereof
or the Security Documentation, all of which impositions the

Lessee assumes and agrees to pay on demand. in addition to
the payments to be made uy-la puuv1d@d foir herein. The Lessee

will also pay promptly all impositions which may be imposed
upon any Unit or for the use or operation thereof or upon
the earnings arising therefrom (except as provided above)

or upon the Lessor solely by reason of its ownership thereof



and will keep at all times all and every part of such Unit
free and clear of all impositions which might in.any way
affect the title or the interest of the Lessor or result in
a lien upon any such -Unit; provided,; however, that the Lessee
shall be under no obligation to pay any impositions of any
kind so long as it or the Sublessee is contesting in good
faith and by appropr iatée legal or administrative proceedings
such impositions and the nonpayment therecf does not, in

the reasonable opinion of the Lessor, adversely affect the
title, property or rights of the Lessor hereunder or the
vendor under the Security Documentation. The Lessee agrees
to give the Lessor notice of such contest within 30 days
after institution thereof and the Lessor agrees to .provide .
such information as may be reasonably reguested by the Lessee

in furtherance of such contest, If any impositions shall
have been charged or levied against the Lessor directly and

paid by the Lessor, the Lessee shall reimburse the Lessor
on presentation of an invoice therefor; provided, however,
that, where practicable, the Lessor shall have given the
Lessee and the Sublessee written notice of such imposition
prior to such payment and shall have given the Lessee and
the Sublessee the opportunity to contest such imposition,
provided that such contest shall be in good faith and by
appropriate legal procedures and the nonpayment of such
imposition shall not, in the opinion of the Lessor or the -
Vendor, materially adversely affect the property, rights
or interests of the Lessor or the Vendor under this Lease
or the Security Documentation. o ’

In the event that the Lessor shall ‘become obligated
to make any payment 'to the Builder or the Vendor or otherwise
pursuant to any correlative provision of the Security Docu-
mentation not covéred by the foregoing paragraph of this
§ 6, the Lessee shall pav such additional amounts (which
shall also be deemed impositions hereunder) to the Lessor
as will enable the Lessor to fulfill completely its obliga-
tions pursuant to said provision. S

In the event any returns, statements or reports
with respect to impositions are required to be made, the
Lessee will make such returns, statements. and reports in
such manner as to show the interest of the Lessor and the
Vendor in such Units; provided, however, that the Lessor
shall, with respect to any state or political subdivision
thereof of the United States of America, file required
returns, sStatements, and reports relating to sales or use
taxes, and taxes, fees, and charges on or measured by Les-
sor's earnings oOr gross receipts arising from the Units,
or the value added by the Lessor. thereto, and remit the




amount thereof and the Lessee shall reimburse the Lessor
promptly upon demand for the amount uf such taxwu, fees and
charges.

In the event that, during the continuance of thisg
Lease, the Lessee becomes liable for the payment or reim-
bursement of any imposition, pursuant to this § 6, such lia-
bility shall continue, notwithstanding the expiration of this
Lease, until all such 1mpu,nL1un are paid or reimbursed by
the Lessee,.

" To the extent the Lessee may be prohibited by law
from performing in its own name the duties required by thi
§ 6,_the Lessor hereby authorizes the Lessee and the Subl
to act in their respective names on its behalf; provided,
however, that the Lessee shall indemnify and holm the Lessor
harmless Lrow and against any and all claims, costs, expenses,
damages, losses and liabilities incurred in connectimn there-~
with as a reﬁult of, or incident to, any action by the Lessee
“pursuant to this authorization. ‘

The Lessee shall, whenever reas onabLy requested
hy the Lessor, submit to the Lessor copies of returns, state-
ments, reports, billings and remittances, or furnish other -
evidence satisfactory to the Lessor of the Lessee's perfarmance
of its duties under this § 6. The Lessee shall also furnish
promptly upon reqguest such data as the Lessor reasonably
may require to permit the Lessor's compliance with the require-
ments of taxing jurisdictions, ‘ ’ e
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§ 7. Maintenance:; Casualty Occurrences; Insurance.
The Lessee agrees that, at its own cost and expense, it
will maintain and keep each Unit which is subject to this
Lease in good operating order, repair and condition, reason-
able wear and tear excepted.

In the event that any Unit shall be or become
‘worn out, lost, stolen, destroyed, or, in the opinion of
the Lessee, irrmparahly'f.‘dqad from any cause whatsoever,
or taken or requisitioned by condemnation or otherwise by
the United States Government for a stated period which shall
exceed the then remaining term of this Lease or for an 1ndef1~
nite period, .or by any uthmr governmental entity resulting
in loss of possession by the Lessee for a period of 90 consecu-
tive days (such occurrences being hereinafier called Casualty
Occurrences), prior to the return of such Unit in the manner
set forth in § 14 hereof, the Lessee shall promptly and
fully notify the Lessor and the vendor with respect thereto.
On the January 15 or July 15 next succeeding such notice




the Lessee shall pay to the Lessor an amount equal to the
rental payment or payments in respect of such Unit due and
payable on such date plus a sum equal to the Casualty Value
(as hereinafter defined) of such Unit as of the date of
such payment in accordance with Schedule B hereto. Upon

the making of such payment by the Lessee in respect of any
Unit, the rental for such Unit shall cease to accrue, the
term of this Lease as to such Unit shall *erminate and’ {except
‘in the case of the losgs, theft, complete destruction or
return to the Builder of such Unlt) the Lessor shall be .
entitled to recover possession of such Unit., The Lessor
hereby appointw the Lessee its agent to dispose of any Unit
suffering .a Casualty Occurrence or any cnmponent thereof, at
the best prlue obtainable on an "as is, where is" basis.’
Provided that the Lessee has previously paid the Casualty.
Value to the Lessor, the Lessee shall be entitled to the
proceeds of such sale to the extent they do not exceed the
Casualty Value of such Unit, and shall pay any excess to

the Lessor. . :

_ The Caaualty Value of each Unit as of the’ payment
date on which payment is to be made as anrngald shall be
that percentage of the Putchase Price of such Unit as is set
forth in Schedule.B hereto opposite such ddth.

Whenever any Unit shall auffe a Casualty Occur-.
rence after termination of this Lease and before such Unit.
shall have been returned in the manner provided in-'§ 14
hereof, the Lessee shall promptly and fully notify the Lessor
with respect thereto and pay to the Lessor an amount equal
to .the Casualty Value of such Unit, which shall be 'an amount
equal to 20% of the Purchase Price of such Unit. Upon the
making of any such payment by the Lessee in respect of any
Unit (except in the case of the loss, theft or complete
destruction of such Unit), the Lessor shall be entitled to
recover possession of such Unit. The Lessor hereby appoints
the Lessee its agent to dispose of any Unit suffering a
Cas ualLy Qeccurrence or any ‘umponwnf thereof, at the best.
price obtainable on an "as is, where is" basis. Provided -
that the Lessee has previously paid the Casuvalty value to.
the Lessor, the Lessee. shall be entitled to tne proceeds
of such sale to the extent they do not exceed the Casualty
Value of such Unit, and shall pay any excess to the Lessor.

In the event of the requisition for use by the
United States Government or any agency thereof (hereinafter
called the Government) of any Unit during the term of this
Lease or any renewal thereof for a stated period not in ex-
cess of the then remaining term of this Lease or any renewal



thereof, all of the Lessee's obligations under this Lease with
respect to such Unit shall continue to the same extent as. if-
such reqguisition had not occcurred, except that if such Unit

is returned by the Government at any time after the end of

the term of this. Lease or any renewal thereof, the Lessee shall
be obligated to return such Unit to the Lessor pursuant to. §

11 or 14 hereof, as the case may be, promptly upon such return
" by the Government rather than at the end of the term of this
Lease or any renewal thereof, but the Lessee shall in all other
respects comply with the provisions of said § 11 or 14, as the
case may be, with respect to such Unit. All payments received
by the Lessor or the Lessee from the Government for the use

of such Unit during the term of this Lease or any renewal thereof
shall be paid over to, or retained by, the Lessee provided no
Event of Default (or other event which after notice or lapse

of time or both would become an Event of Pefault) shall have
occurred and be continuing; and all payments received by the
Lessor or the Lessee from the Government for the use of such
Unit after the term of this Lease or any renewal thereof, shall
bo paid over to, or retained by, the Lessor.

In'th event that the Lesse@ shall in good faith
reasonably determine tha% the Units have become economically
obsolete in the Lessee's business during the original térm of
this Lease, the Lessee shal] have the right at its option,
on at least 60 days' prior written nuflre to the Lessor, to
terminate (subject to the provisions for the survival of
obligations contained herein) this Lease in respect of any
or all Units then covered by this Lease on the first rental
payment date following the expiration of such notice period
{for the purpose of this § 7 called the "termination date");
provided, however, that {i) the termination date shall be not
earlier than January 15, 1983, (ii) no Event of Default (or other
event which after lapse of time or notice or both would become
an Event of Default) shall have occurred and he continuing,
(iii) on the termination date such Units shall be in the same
condition as if being redelivered pursuant to § 14 hereof,
and (iv)} the Lessee shall have delivered to the Lessor a cer-
tificate signed by its Chairman of the Board, its President
or one of its Vice Presidents to the wff@ct that such Units
are economically obsolete in the Lessee's business. Upon
the giving of such notice to terminate, the Lessee shall
{subject to the right of the Lessor to elect to retain the
Units as pr@v1ded below), during the period from the giving
of such notice untll the fifth business day preceding the .
termination date, use its best efforts to obtain bids for
'the purchase of sunh Units, and the Lessee- shall at least

"business days prior to such termination date certlfy to
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the Lessor the amount of each such bid and the name and address
of the party (which shall not be a corporation or individual
affiliated with the Lessee or any party from whom the Lessee
or any such affiliate intends thereafter to lease such Units)
submitting such bid. On or before the termination date the
Lessor shall, subject to the Lessee's obtaining, on behalf
of the Lessor, any governmental consents required, sell

such Units for cash to the bidder who shall have submitted
the highest bid prior to the termination date. The total .
sales price realized at such sale shall be paid to the Lessor
in immediately available funds on the termination date and,
in addition, on the termination date the Lessee shall pay

to the Lessor the excess, 1f any, of the Termination Value
{as hereinafter defined) in respect of such Units, computed
as of the termination date, over the net sales price of

such Units after deducting from such sales price any and .
all costs and expenses whatsoever incurred by the Lessor

in connection with such sale. If no sale shall occur on

the date scheduled therefor as above provided, this Lease
shall continue in full force and effect without change.

In the event of such sale and the receipt by the Lessor

of the amounts above described, the obligation of the Lessee
to pay rent pursuant to § 3 hereof in respect of such Units
on each rental payment date shall continue to and including
the termination date but shall then terminate. The Lessor
shall be under no duty to solicit bids, to inquire into

the efforts of the Lessee to obtain bids or otherwise to
take any action or incur any cost or expense in connection
with any sale pursuant to this § 7, other than to transfer
or to cause to be transferred to the purchaser named in

the highest bid certified by the Lessee to the Lessor as
above provided all of the Lessor's right, title and interest
in and to such Units. Any sale pursuant to this § 7 shall
be free and clear of all of the Lessee's rights to such '
Units, but otherwise shall be made without warranties other
than against the Lessor's acts., - :

: If the Lessee shall exercise its option to terminate
under this § 7, the Lessor may, notwithstanding such election
by the Lessee, elect to retain the Units then subject to
this Lease and to credit to the I ee an amouant equal to -
the then Pair Market value {as defined in § 13 hereof) of
such Units, the Lessor being solely entitled to retain the
whole of such credit. 1In the event the Lessor shall so elect
to retain the Units, the Lessee shall assemble and deliver
the Units to the Lessor in accordance with the provisions
. of § 14 hereof. : '

W

The Termination Value of each Unit as of any rental
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paymént‘date shall be that pﬂlm@ntdg@ of the Purchase Price
of such Unit as is set forth in Schedule C hereto opposite
such rental payment date. ‘ - ' ‘

The Lessee will, at all times prior to the return
of the Equipment to the Lessor, at its own expense, cause
to be carried and maintained property insurance in respect
of the Units at the time subject hereto, and public liability
insurance, in amounts and against risks customarily insured
dqalnst by the Sublessee in respect of similar equipment
owned or operated by it and in any event comparable to such
insurance typically carried by railroad companies in respect
of similar equipment, and the benefits thereof shall be pay-
able to the Vendor, the Lessor, the Lessee and the Sublesgsee,
as their interests may appear, s¢ long as the indebtedness,
if any, evidenced by the Security Documentation shall not
have been paid in full, and thereafter to the Lessor, the
Lessee and the Sublea"ee as their interests may appear.
If the .Léssor Shall,EGCElV@ any insurance proceeds or condem-
nation payments in respect of a Unit suff@rlng a Casualty
Occurrence, the Lessor shall, subject to the Lessee having
made payment of the Casualty Value in reﬁpeut of such Unit,
pay such prmcgmdﬁ or condemnation payments to the Lessee
up to an amount eqgual to the Casualty Value with respect
to a Unit paid by the Lessee and any ‘balance of such proceeds
or condemnation payments shall remain the property of the
Lessor. All lnsurangc proceeds recéived bv the Lessor  in
respect of any Unit not suffering a Cahua]ty Occurrence
shall be paid to the Lessee upon prmuf satisfactory to the
Lessor that any damage to such Unit in respect of Whlbh '
such proceeds were paid has been fully Lopulred '

It is hereby acknowledged and recognized that the
Lessee, as lessor under the Sublease, has granted and passed
through to the Sublessee the option to terminate the Sublease
with respect to any or all the Units during the original
term of the Sublease upon the determination by the Sublessee
that such Units have become economically obsolete and the
Lessor hereby consents to said termination provisions of
the Sublease and the Lessee hereby consents to the simultaneous
termination of this Lease upon such termination by the Sublessee
of the Sublease pursuant to § 13 of the Sublease.

§ 8. Reports. On or before March 1 in each
year, commencing with the calendar year 1976, the Lessee
will furnish to the Lessor, the Vendor and Lhe Beneficiary
an accurate statement (a) %ett:nq forth as.at the preceding
December 31 the amount, description and numbers of all Units

then leased hereunder and covered by the Security Documenta-
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tion, the amount, description and numbers of all Units that
have suffered a Casualty Occurrence during the préceding
calendar year or are then undergoing repairs (other than
runnlng repairs) or then withdrawn from use pending such
repairs (other than running repairs) and such other informa-
tion regarding the condition and state of repair of the Units
as the Lessor or the Vendor may reasonably request and (b)
stating that, in the case of all Units repainted or repaired
during the period covered by such statemer.t, the numbers and
markings required by § 5 hereof and by Article 9 of the Secu-
rity Documentation have been preserved or replaced. The
Lessor shall have the right by its agents, to inspect the
Units and the Lessee's records with respect thereto at such
reasonable times as the Lessor may reques 5t durlng the con-
tinuance of this Lease.

: § 9. Disclaimer of Warranties: Compliance with
Laws and Rules: Indemnification. THE LLmSOR_MAKES NO WAR-
RANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO
PATENT INFRINGEMENT, THE DESIGN OR CONDITION OF, OR AS
TO THE QUALITY OF THE MATERIAL, EQUIPMBNT OR WORKMANSHIP 'IN
{INCLUDING LATENT DEFECTS), THP UNITS DELIVBRED TO THE LESSEE
HEREUNDER, AND THE LESSOR MAKES NO WARRANTY OF MFRCHANTABILITY
OR FITNESS OF THE UNITS FOR ANY PARTICULAP PURPO E OR AS
TO TITLE TO THE UNITS OR ANY COMPONENT THEREOF, OR ANY OTHLP
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT
TO ANY UNIT, EITHER UPON DELIVERY THEREOF TO THE LESSEE
OR OTHERWISE, it being agreed that all such risks, as between
the Lessor and the Lessee, are to. be borne by the Lessee;
but the Lessor hereby 1rrwv0cably ap901nt" and constitutes
the Lessee its agent and attorney-in-fact during the term
of this Lease to assert and enforce from time to time, in
the name of and for the account of the Lessor and/or the
Lessee, as their interests may appear, at the Lessee's sole
- cost and expense, whatever claims and rights the Lessor
may have against the Build under the provisions of Items
3 and 4 of Annex A of the Security Documentation; provided,
however, that if at any time an Event of Default shall have
occurred and be continuing, the Lessor may assert and enforce,
at the Lessee's sole cost and expense, such claims and rights.
The Lessor shall have no responsibility mrvliability to
the Lessee or. any other person with respect to any of the -
following: (i) any liabi: - loss or damage caused or
alleged to be caused dir indirectly by any Units
or by any inadequacy the deficiency or defect therein
or by any other CIrcumatancc% in connection’ thanWLLh- (ii
the use, operation or performance of any Units or any risks
relating thereto; (iii) any interruption of service, 1053
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of business or anticipated profits or consequential damages;
or (1v) the delJvnry, operation, servicing, maintenance,
repalr, 1mprovement or replacement of any Units. The Les
ee's delivery of a Certificate of Acceptance shall be conclu-
sive evidence as between the Lessee and the Lessor that the
Units described therein are in all the foregoing respects
satisfactory to the Lessee, and the Lessee will not assert
any claim. of any nature whatsoever against the Lessor based
on any of the for0901ng matters. : : ' ’

The Lessee agrees .for the benefit of the Lessor
and the vendor, to comply Ln all respects (including without
limitation, with respect to the use, maintenance and operation
of each Unit) with all laws of the jurisdictions in which
its operations involving the Units may extend, with the
interchange rules of the Association of American Railroads
and with all lawful rules of the DepaLtment of Transportatlon,
the Interstate Commerce CommlsSLOn and any other leglglatlve,
. executive, administrative or jud101a1 body exercising any
power or jurisdiction over the Units, to the extent that
such laws and rules affect the title, operation or use of
the Units, and in the event that, prior to the expiration
of this Lease or any renewal thereof, such laws or rules
reguire any alteration, replacament or modification of or
te any part on any Unit, the Le%see will conform therewith
at its own expense; provided, however, that the Lessee may
at its own expense, in good faith, contest the validity or
application of any such  law or rule in any reasonable manner
which does not, in the opinion of the Lessor or the Vvendor,
advérsely affect the property or rlqhts of the Lessor or . the
vVendor under this L@aqe or under the Security Documentation.

The Lessee agrees to indemnify, protect and hold
harmless the Lessor, the vVendor and PLM from and against all
losses, damages, injuries, liabilities, claims and demands

whatsoever, regardless of the cause thereof, and expenses in
connection therewith, including, but not limited to, counsel
fees and expenses, puten% liabilities, penalties and interest,
arising out of or as the result of the entering into or the
performance of or the occurrence of a defavlt under the Secur-
ity Documentation, the Participation Agreement or this Lease,
the ownership of any Unit, the ordering, acqguisition, use,
operation, condition, purchase, delivery, rejection, storage
or return of any Unit or any accident in connection with the
operation, use, ondition, possession, storage or return of
any Unit res ultlng in damage to property or injury or death
‘to any person, except as otherwise provided in § 14 of this
Lease or the transfer of title to the Eguipment by the Vendor
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pursuant to any provision of the Security Documentation. The
indemnities arising under this paragraph shall continue in
full force and effect notwithstanding the full payment of all
obligations under this Lease or the expiration or termination
of the term of this Lease. :

In the event that there are any losses, liabilities
or expenses arising out or resulting from the Investments
made pursuant to Paragraph 8 of the Participation Agreement;
including, but not limited to, any deficiency in respect
thereof, the Lessee agrees that each rental payment due
thereafter in respect of Units acquired after such deficiency
arose shall be increased by such amount as, in the reasonable
“opinion of the Lessor, will cause the Lessor's net return
{after giving effect to the payment of such losses, liabili-
ties or expenses) to eqgual the net return {computed on the
same assumptions used by the Lessor in originally evaluating
this transaction) that would have been availaple to the Les-
sor if the Lessor had not been reguired to pay such losses,
liabilities or expenses.’ '

The Lessee agrees to prepare and deliver to the
Lessor within a reasonable time prior to the reqguired date
of filing (or, to the extent permissible, file on behalf
of the Lessor) any and all reports {(other than income tax
returns) to be filed by the Lessor with any federal, state
or other regulatory authority by reason of the ownership
by the Lessor or the Vendor of the Units or the leasing
thereof to the Lessee. ' I

§ 10. Default. If, dur ing the continuance of this
Lease, one or more of the following events (each such event
being herein sometimes called an Event of Default) shall

occur

A. default shall be made in payment of any amount
provided for in §§ 3, 7 or 13 hereof, and such default
shall continue for five davys; : -

‘B. the Lessee shall make or permit any unautho-
rized assignment or transfer of this Lease, or any -
interest herein, or of the right to possession of the
Units, or any thereof; : c

C. -the Lessee shall carry out or become engaged-
in any other course of business other than to fulfill
its obligations under this Lease, and the Participation’
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Agreement or incurs additional debt or in any other
way breaches its representations and warranties set
forth in § 18 hereof: ’ ' :

D. default shall be made in the observance or per-
formance of any other of the covenants, conditions and
agreements on the part of the Lessee contained herein
or ‘in the Participation Agreement, and such default
shall continue for 30 days after written notice from-
the Lessor or the Vendor to the Lessee specifying the
defaul t and demandinq that the same be remedied;

E. any proceeding shall be commenced by or against
the Lessee for any relief which includes or might result
in any modification of the obligations of the Lessee
hereunder including the filing by the Lessee of a petition
~in voluntary bankruptcy under any of the provisions
of any bankruptcy law; or the consenting by the Lessee
té the filing of any bankruptcy or rearganlzdtlon pmtltlun
against it under any such law; or the filing by the
Lessee of a petition to reorganize the Les ee purguant
to the Bankruptcy Act or any other similar statute;
or the making by the Lessee of an assignment for the.
benefit of creditors; or the admitting in writing by
the Lessee of its inability to pay its debts generally
as they become due; or the consenting by the Lessee
to the appointment of a receiver, trustee, liguidator
or other similar official of it or of any substantial
part of its property, and, unless such proceedings shall
have been dismissed, nullified, stayed or otherwise
rendered ineffective (but then only so long as such .-
"stay shall continue in force or such ineffectiveness
shall continue), all the obligations ¢f the Lessee under
this Lease shall not have been and shall not continue
to have been duly assumed in writing, pursuant to a
court order or decree, by a trustee or trustees or re-
ceiver or receivers appointed {(whether or not subject
to ratification) for the Lessee or for the property
of the Lessee in connection with any such proceedings
in such manner that such obligations shall have the
same status as obligations incurred by such a trustee
or trustees or receiver or receivers, within 30 days
after such appointment, if any, or 60 days after such
proceedings shall havw beﬁn vomm@nced whichever shall
‘be earlier; or : :

F. an eyeht of default set forth in Article 15 of



the Security Documentation shall have occurred arising
out of any default by the Lessee in performing any of
its obligations hereunder:; or

G. an Event of Default shall have occurred under
the Sublease (subject to the lessee's right to cure - _
a default as set forth in Article 15(e) of the Security
Documentation), or the Lessee shall have br«dched -any of
its obligations under the Sublease;’

H. the Sublease shall for any reason be termi-
nated prior to January 16, 1991, without the consent .
of the vendor: o ’

then, in any such case, if the Sublease is then in effect,
immediately and automatically and without any further action
or consents (i) this Lease shall be terminated, (ii) the
participation of the Lessee as lessor under the Sublease
shall be terminated and (iii) the Lessor shall be substituted
for the,Les see, for all purposea, as the lessor under the
Sublease. If the Sublease is not then in etfect (except due
to termination pursuant to a default under the Sublease), the
Lessor, at its option, may: :

(&) proceed by appropriate court actlon or actions
either at law or in equity, to enforce performance by
the Lessee of the applicable covenants of this Lease or
to recover damages for the breach thereof including net
after~tax losses of federal and state income tax bene-
fits to which the Les sor would otherwise be entitled
undex th"q Lease; Or S T C

(b) by notice in writing to the Lessee terminate
this Lease, whereupon all rights of the Lessee to the
use of the Units shall absolutely cease and terminate as
though this Lease had never been made, but the Lessee
shall remain liable as herein pmuvmdwd and Lhereupon‘
the Lessor, subject to the applicable prov1sxons of law,.
may by its dgmht" enter upon the perL es of the Lessee
0r other premises where any of the Units may be and take
possession of all or any of such Units ahd thenceforth
hold, possess and enijoy the same free from any right of
the Lessee, or its successors or assigns, to use the
Units for any purposes whatever and without any duty to
account to the Lessee with respect to such action. or
inaction for any proceeds arising therefrom; but the
Lessor shall, nevertheless, have a right to recover
from the Lessee any and all amounts which under the
terms of this Lease may be then due or which may have
accrued to the date of such termination (computing the
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rental for any numhwr of days less than a full rental
period by multiplying the rental for such full rental
period by a fraction of which the numerator is such
number of days and the denominator is the total number
of days in such full rental period) ard also to recover
forthwith from the Lessee. as damages for loss of the
bargain and not as a penalty, whichever of the follow-
ing amounts the Lessor in its sole discretion, shall
specify in such notice of termination: (x) a sum equal,
w1th respect to each Unit, to (A} the excess, if any,
of the present value, at the time of such termination,
of the entire unpaid balance of all rental for such
Unit which would otherwise have accrued hereunder from
the date of such termination to the end of the term:-of
this Lease as to such Unit over the th@n present value
of the rental which the Lessor reasonably estimates to
be obtainable for the Unit durlnq such perlwd,_such
present value to be computed in each case on the basis
of a 6% per annum discount, compounded ‘semiannually
from the respective dates upon which rentals would
have been payable hereunder had this Lease not been
terminated, plus (B) an amount which, after deduction
of all taxes required to be paid by the Beneficiary
in respect of all amounts payable by the Lessee to
the Lessor hereunder, under the laws of any Federal,
state or local government or taxing authority of the
United States of Americd or under the laws of any tax-
ing authority or govermnmental subdivision of a foreign
country, shall, in the reasonable opinion of the Bene-
ficiary, be equal to all or such portion of the Invest-
ment Credit (as defined in § 16 herecf) lost, not claimed,
not available for claim, disallowed or recaptured by
or from the Beneficiary as a direct or indirect result
of the breach of one or more of the rnpresnntatlons,
warranties and covenants made by the Lessee in § 16
or any other provision of this Lease or the sale or
other disposition of the Lessor's interest in any Unit
after the occurrence of an Event of Default, plus such
sum as shall cause the Benefi

icliary's net return under
this Lease to be equal to the net return that would
have been available to the

neficiary if it had been
entitled to utilization of all or such portion of the
ADR Deduction and the Interest Deduction (as such deduc-
tions are defined in § 16 hereof) which was lost, not
claimed, not available for c¢laim or disallowed or recap-
tured in respect of Units as a direct or indirect result
of the breach of one or more of the re epresentations,




warranties and covenants made by the Lessee in § 16

or any other provision of this Lease, the inaccuracy
of any statement in any letter or document furnished
to the Lessor by the Lessee, the termination of this
Lease, the Lessee's loss of the right to use such
Unit, any action or inaction by the lLessee or the sale
or other disposition of the Lessor's interest in such
Unit after the occurrence of an Event of Default plus
such sum as will pay or reimburse the Beneficiary for
any interest, penalties or additions to tax incurred
in connection with such loss, failure to claim, inabil-
ity to claim, disallowance or recapture; or (y) an
amount equal to the excess, if any, of the Casualty
value as of the rental payment date on or next pre-

ceding the date of termination specified for payment
in such notice of termination over the amount the Lessor

reasonably estimates to be the sales value of such

Unit at such time; provided, however, that in the event
the Lessor shall have sold any Unit, the Lessor, in
lieu of collecting any amounts payable to the Lessot

by the Lessee pursuant to the preceding clauses (x)

and {(y) of this subparagraph (ii) with respect to such
Unit, may, if it shall so elect, demand that the Lessee
shall pay to the Lessor and the Lessee shall pay to the
Lessor on the date of such sale, as liguidated damages
for loss of a bargain and not as a penalty, an amount
equal to the excess, if any, of the Casualty value for
‘such Unit, as of the rental payment date on or next
preceding the date of termination specified for payment
in such notice of termination, over the net proceeds

of such sale. ' ' '

In addition, the Lessee shall be liable, except as otherwise
provided above, for any and all unpaid amounts due hereunder
before, during or after the exercise of any of the foregoing
remedies and for all reasonable attorneys' fees and other
costs and expenses lincurred by reason of the occurrence

of any Event of Default or the exercise of the Lessor's
remedies with respect thereto, including all costs and
expenses incurred in connection with the return of any Unit.

The remedies in this Lease provided in favor of
the Lessor shall not be deemed exclusive, but shall be cumu-
lative and may be exercised concurrently or consecutively,
and shall be in addition to all other remedies in its favor
existing at law or in equity. The Lessee hereby waives

any mandatory requirements of law, now or hereafter in effect,
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which might limit or modify the remedies herein provided,

to the extent that such waiver is not, at the time 'in question,
prohibited by law. The Lessee hereby waives any and all
existing or future claims tm any offset against the rental
payments due n@reunde:, and agrees to make such payments
regardless of any offset or c¢laim which may be asserted

by the Lessee or on 1t5 b@half :

The failure of the Lessor to exercise the rights
granted to it hereunder upon the occurrence of any of the
contingencies set forth herein shall not constitute a waiver
of any such right upon the continuation or recurrence of
any such cmntlng@nule, or similar contingencies.

§ 11, Return of Units Upon Default. If this
Lease shall terminate pursuant to § 10 hereof, the Leéssee
shall forthwith deliver possession of the Units to the Lessor.
Each Unit so delivered shall be in the same operating order,
repair and condition as when originally delivered to the
Lessee, reasonable wear and tear excepted. For the purpose of
delivering posse551on of any Unit or Units to the Lessor as
above reqguired, the Lessee shall at 1ts own cost, expense. and
risk: '

. (ai forthwith and in the usual manner place';uéh
Units upon such stonaqe tracks as the Lessor reasonably
may deulgnate-

(b) permit,ﬁhe Lessor to store such Units on such
tracks at the risk of the Lessee without charge for in-
surance, rent or storage until such Units have been sold,
leased or otherwise disposed of by the Lessor; and

{c¢) transport the same to any re admnabln place,
as directed by the Lessor,

The assembling, delivery, storage, insurance and transporting
of the Units as hereinbefore provided shall be at the expense
and risk of the Lessee and are of the essence of this Lease,
and upon application to any court of equity having jurisdic-
tion in the premises the Lessor shall be entitled to a decree
against the Lessee requiring Jp@ULflv performance of the
covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee
will, at its own cost and expense, maintain and keep the -
Equipment in good order and repair and will permit the Lessor
or any person designated by it, including the authorized rep-
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resentative or representatives of any prospective purchaser
of any such Unit, to inspect the same. All amounts earned

in respect of tho Units after the date of expiration of

this Lease shall belong to the Lessor and, if received by

the Lessee, shall be promptly turned over to the Lessor.

In the event any Unit is not assembled, delivered and stored,
as hereinabove provided, within 60 days after such expiration,
the Lessee shall, in addition, pay to the Legsor for each
day thereafter an amount egual to the amount, if any, by
which the per diem interchange for such Unit for each such
day exceeds the actual earnings received by the Lessor on
such Unit for each such day.

: ' W1thout in any way llmJthg the lelgatlon of

the Lessee under the foregoing provisions of this § 11,

the Lessee hereby irrevocably appoints the Lessor as the
agent and attorney of the Lessee, with full power and author-
ity, at any time while the Lessee is obligated to deliver
possession -of any Unit to the Lessor, to demand and take
possession of such Unit in the name and on behalf of the
Lessee from whomsoever shall be in pOJQL”SiOH of such Unit
at the tlme.

: § 12 Aﬂ51gnment Pos ession and Use. This Lease
shall be assignable in whole or in part by the Lessor without
the consent of the Lessee, but the Lessee shall be under no
obligation to any assignee of the Lessor except upon written
notice of such assignment from the Lessor. All the rights
of the Lesscr hereunder (including, but not limited to, the
rights under §§ 6, 7, 9, 10, 11 and 16 and the rights to
receive the rentals payable under this Lease) shall inure
to the benefit of the Lessor's assigna (including the vVendor).

So long as the Lessee shall not be in default under
this Lease and the Sublessee is not in default under the Sub-
lease and the Lessee has not breached any of its obligations
under the Sublease, the L e shall be entitled to. the pos-
segsion and use of the Units in accordance with the terms of
this Lease but, without the prior written consent of the Lessor
and the Vendor, which shall not be unreasonably withheld, the
Lessee shall not mﬁﬂign or transfer its leesehold interest under
this Lease in the Units or any of them, except pursuant to the
Sublease. Except for the proviso in § 12 of the Sublease con-
cerning after acquired property, the Lessee, at its own expense,
will promptly pay or discharge any and all sums claimed by
any party which, if unpaid, might become a lien, charge,
security interest or other encumbrance (other than an encum-~




- brance created by the Lessor or the Vendor or r@sultiﬁg from
claims against the Lessor or the Vendor not related to the
ownership of the Units) upon or. with rﬁ%pfct to any Unit or

the interest of the Lessor, the v vendor or the Lessee therein,
and will promptly discharge any such lien, clajm, secur ity
interest or other encumbrance which arises The Lessee

shall not, without the prior written cons cnt of the Lessor,
part with the possession or control of, or suffer or allow
to pass out of its possession or v@ntxwl any of the Units,
except to the extent permitted by the prov1slona of the
1mmeﬁ1ately succeeding paragraph. S

So long as the Leﬁsee.shall not be in default under
this Lease and the Sublessee shall not be in default under
the Sublease, the Lessee shall be entitled to the possession
of the Units in accordance with the terms hereof and to the
use of the Units by it or by a railroad company or companies
incorporated in the United States of America with which
it has contractual arrangements for the use of the Units
for its benefit upon trackage owned or operated by it or
the Sublessee or upon lines of rallroad owned or operated
by such railroad company or companies or over which such
railroad company or companies have trackage or other operat-
ing rights or over which railroad equipment of such railroad
company or companies is regularly operated pursuant to con-
tract, ‘and also to permlt the use of the Units upon connect-
ing and other carriers in the usual inte rchange of traffic
or pursuant to run-through agreements, but only upan and’
subject ‘to all the terms and conditions of this Lease and
the Security Documentation; provided, however, that the
Lessee shall not assign or permit the assignment of any
Unit to service involving the operation and maintenance
thereof outside the United States of America. The Lessee
may receive and retain compensation for such use from other
railroads so using any of the Units. :

~ Nothing in this § 12 shall be deemed to restrict
the right of the Lessee to assign or transfer its leasehold
interest under this Lease in the Units or possession of the
Units to any cwrpmratimn incorporated under the laws of any
state of the United States of America or the District of
Columbia (which hall have duly assumed the obligations of
the Lessee hereunder and under the Participation Agreement
and the Consent (as defined in the Security Documentation)
into or with which the lLessee shall have become merged or
consolidated or which shall have acquired the property of
the Lessee as an entirety or substantially as an entirety,
- provided that the net worth of the assignee or transferree
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shall not be less than the net worth of the Lessee, and
provided further that such assignee or transferee will not,
upon the effectiveness of such merger, consolidation or
acqguisition, be in default under any provision of this Lease.

§ 13. Purchase Option. It is hereby acknowledged
and recognized that the Lessee, as lessor under the Sublease,
has granted and passed through to the Sublessee the option
to purchase. the Units or renew the Sublease. The Lessor
hereby consents to the said option provisions of the Sublease,
subject to the provisions of this Lease and subject, further,
to the understanding that in the event Sublessee shall exer-
cise its purchase option under the Sublease, all payments to
be made by Sublessee pursuant thereto are hereby irrevocably
assigned to Lessor and shall be paid directly to Lessor.

If this Lease has not been earlier terminated, the
"Lessee is not in default hereunder and the Sublessee is not
in default under the Sublease or the Security Documentation,
the Lessee may, subject to the prior purchase -and renewal
rights of the Sublessee under the first paragraph of Section
13 of the Sublease, by written notice delivered to the Lessor
not less than five months prior to the end of the original
term of this Lease, elect to purchase all, but not fewer _
‘than all, the Units covered by-this Lease at the end of the
original term of this Lease for a purchase price egual to
the "Fair Market Value" of such Units as of the end of 'such
term. ' ‘ -

= Fair Market value shall be determined on the basis
of, and shall be egual in amount to, the value which would be
obtained in an arm's-length transaction between an informed
and willing buyer-user (other than (i) a l¢ e currently. in
possession and (ii) a used equipment dealer) and an informed
and willing buver-user {(other than (i) a lessee currently in
possession and (ii) a ed equipment dealer) and an informed-:
and willing seller under no compulsion to sell and, in such
determination, costs of removal from the location of current
use shall not be a deduction from such value. If, after 60
days from the giving of notice by the Lec of the Lessee's
election to extend the term ¢f this Lease, the Lessor and the
Lessee are unable to agree upon a determination of the Fair
Market Value of the Units, such value shall be determined in
accordance with the foregoing definition by the following
procedure: If either party to such determination shall have
given written riotice to the other requesting determination
of such value by this appraisal procedure, the parties shall

)




Al ol

censult for the purpose of appointing a quallﬁlﬁd 1ndependent
appraiser by mutual agreement., If no such appraiser is so
~appointed within 20 business days after such notice is given,
each party shall appoint an independent appraiser within 25
business days after such notice is given, and the two apprais-
ers so app01nted shall within 35 business days after such
notice is given ap901nt a third independent appraiser. If no
such third appralaer is appointed within 35 business days
after ‘'such notice is given, either party may apply, to make
such appointment, to the American Arbitration Association,

and both parties shall be bound by any appointment go‘made.
Any appraiser or appraisers appointed pursuant to the fore-
going procedure shall be .instructed to determine the Fair °
Market value of the Units within 90 days after his or their
appointment. If the parties shall have appointed a single
appraiser or if either party shall have falled to appoint an
appraiser, the determination of Fair Market Value of the sin-
gle appraiser appointed shall be final. If three appraisers
shall be appointed, the determination of the appraiser which
differs most from the other two appraisers shall be excluded,
the remaining two determinations shall be averaged and such
average shall be final ‘and binding upon tle parties hereto
~as the Fair Market value. The appraisal proceedings shall

be conducted in accordance with the Commercial Arbitration
Rules of the American Arbitration Association as in effect
on the ‘date hereof; except as modified hereby. The provision
for this appraisal procedure shall be the exclusive means of
determining Fair Market value and shall be in liéeu of any
judicial or other procedure for the determindtion thereof,
and each party hereto hereby consents and agrees not to assert
any judicial or other procedures. The expenses of the
‘appraisal procedure shall be borne by the Lessee.’

. If upon the expiration of any extended term of
the Sublease the Sublessee does not exercise its option to
purchase the Units, the Lessor shall promptly give written
notice thereof to the Lessee which then may, by written
notice delivered to the Lessor within 30 days from date of
Lessor's notice to Lessee, elect to purchase such Units for
a purchase price equal to the fair mamknt value of such Units
(plus all applicable taxes and transfer fees) at that time as
determined by an arm's-length negotiation by Lessee and the
Lessor: provided, however, that the option of Léssee here-
under shall be conditioned upon Lessee's representation and
warranty that none of the Units s0 purchased shall, either
directly or indirectly, be re-leased or resold to Sublessee,
such representation and warranty to be deemed made by Les-




see's exercise of its option hereunder and such representa-
tion and warranty being material in inducing Lessor to grant
to Lessee the within option. In the event wi breach by
Lessee of its said representation and warranty Lessee shall
pay to Lessor upon demand, a further amount egual to 100%
cf the purchase price of the Units, to the extent legally
enforceable. If after 20 days subsequent to Lessee's exercis
“of its optlon to purchase pursuant to -this paragraph, Lessee
and the Lessor are unable to agree upon the purchase price,
the purchase price shall be determined by an independent
expert selected by Lessor. If Lessee shall not accept the
determlnatlon by such expert, Lessee shall itself select
"second. independent expert and aqrwemeut by the two experts
0n the amount of the purchase price shall be binding upon
the parties. If the two experts shall fail to agree, they
shall select an independent third expert whose determination
shall be binding. The determinations by the experts, in
sequence, if such be the case, shall be made within 20 days
after their respective appointments. The costs and fees '
of all experts shall be borne by Lessee.

Lessee's option purouant to this paragraph may be
31gned by Lessee to its parent company, PLM, subject to.all
thc provisions hereof and the Sublease and ULOV]ded that PLM
also by the exercise of the option, if Iﬁﬁlgﬂeﬂ toe it, makes
the representation ‘and warranty herein set forth and assumes
the obligations of Lessee by reason of such option, without
~releasing LEwup@ from such obligations. : '

: Upon payment of the purchase price of any Unit,
the Lessor shall. upon request of the purchaS@r execute and
deliver to the Lessee, or to the purchaser's assignee or .
nominee, a bill of sale {without warranties) 101 such Unit
such ag will transfer to the purchaser such title to such
Unit as the Lessor derived from the Vendor, free and clear
of all liens, security interests and other =ncumbrances
ariging through the Lessor.

§ 14. Return of Units upon Expiration of Term.
As soon as practicable on or after the expiration of the
original term of this Leame with res: to any Unit not .
purchased by the Lessee, the Lessee will, at its own cost
and expense, at the requuw of the Lessor, deliver possession
of such Unit to the Lessor upon such storage tracks as the
Lessor may designate, or, in the absence of such designation,
as the Lessee may select, and permit the Lessor to store
such Unit on such tracks for a period not exceeding six
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months from the date of explLatlon of this Lease and transport
the same, at any time within such six-month period, to any
reasonable place, as directed by the Lessor, the movement

and storage of such Units to be at the expense and risk
of the Lessee. If any Unit shall auff@u a Casualty Occurrence
as defined in § 7 hereof during such storave period, the
Lessee shall pay to the Vendee the Ca ”udlty Value for such
Unit as set forth in Schedule B hereto. All amounts earned
in respect of the Units after the date of expiration of ‘
this Lease shall belong to the Lessor and, if received by

the Lessee, shall be promptly turned over to the Lessor.
In the event any Unit is not assembled, delivered and stored,
as hereinabove provided within 60 éavq after such expiration,
the Lessee shall, in addition, pay to the Lessor for each
day thereafter an amount equal to the amount, if any, by
which the per diem interchange for such Unit for each such
day exceeds the actual earnings received by the Lessor on
such Unit for each such day. .During any such storage period
. the Lessee will permit the Lessor or any person designated

by it, including the authorized representative or representa-
tives of any prospective purchaser, lessee or user of such
Unit, to inspect the same; provided, however, that the Lessee
shall not be liable, except in the case of negligence of
the Lessee or of its employees or agentn, for any injury
"to, or the death of, any person exercising, either on behalf
of the Lessor or . any prospective purchaser, lessee or user,
the rights of inspection granted under this sentence. Each
Unit returned to the Lessor pursuant to this § 14 shall

{i) be in the same operating order, rep “and condition
as when originally delivered to the Le ‘reasonable wear
and tear excepted, and (ii) meet the standards then in effect
under the Interchange Rules of the Association of American
Railroads and/or the applicable rules of any governmental
agency or other organization with jurisdiction. The assem-
bling, delivery, storage and transporting of the Units as
hereinbefore provided are of the essen of this Lease,
and upon appllcatlon to any court of eguity having jurisdic-
tion in the premises, the Lessor shall be entitled to a
decree against the Lessee requiring spe ‘1o performance
of the covenants of the Lessee so to ¢ mble, deliver,
store and transport the Units. ' '

§ 15. Recordlng The Lessee, at its own expense,
will cause ‘this Lease, the Sublease, the Smcurlty Documenta=-
tion and any assignment hereof or thereof to be filed and '
recorded with the Interstate Commerce Commisﬁion in accor-
dance with Section 20c¢ of the Interstate Commerce Act and
shall cause to be filed and recorded such financing state-



ments and other documents as may be nec ey Lo op
Security interest of the Vendor in the Units, the S
Documentation,: this Lease and the payments due and tm
due hereunder in accordance with the laws of the
Kentucky. The Lessee will undertake the f inqu
deposit, and recording required of the Lesso
Security Documentation and will from time
perform any other act and will execute, ack
file, register, record (and will refile, rer
and redeposit or rerecord whenever requi
continuation statements and further instrumen
by -law or reasonably requested by the Le -
for ‘the purpose of proper protectimn,

B ‘L.. atle

.......

the Unlts, or for the,purposc of gaxryan.mu# hm intention
of this Lease, the Sublease, the Security Docu :
and the agsignment thereof to the~Venﬁ0r:-*
will promptly furnish to the vendor and t
of all such filing, reqistering, depos 1#Lng
and an opinion or opinions of counsel for tt
respect thereto satisfactory to the Vend
This Lease, the Sublease. and the Securxfy
shall be filed and recorded with the In
Commission prior to the dellvery and ac
of any Unlt '

e Wi 1‘" |l

§ 16. Federal Income Taxes.
of the partles to the Lease that the Le:
as a lease for federal, state and local i
that the Lease does not convey to the Les :
title or interest in the Units except as a |
the Beneficiary, as the beneficial owner of
Federal income tax purposes, shall be entit
tions, credits and other benefits as are g
Internal Revenue Code of 1954, as amende %hw
{hereinafter called the Code), to an owne : pwupwxryp
including, without limitation, (a) the maximum dep 1 &
deduction with respect to the Units .authorized under
167 of the Code based on the aggregate Pul i
the Units uflllzlng the 12-year depreciable
for the Units in the Asset Guideline Cl.
dance with section 167(m) of the Code, emp.
declining method of depreCLatlon, and sw:
the-years digits method when most beneficial
utilizing the half-year convention as pr«
1.167(a)ll(c)2(iii) and without taking .i [
salvage value of the Units until the Unli
ated to a salvage value of zero (such zero

purposes,

wﬂﬁw

ving to
to the
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10% of
ced by 10%
”m%ﬂ

being based upon an estimated gross salvage valu@ 0£
the Purchase Price of the Units which shall 3
of the Purchase Price as proVided in section l m of Lhw
{such deduction being herein called the ADR Dedupt
- tions with respect to interest payable undér the Security I
mentation pursuant to section 163 of the Code (sucl
being herein called the Interest: Deduction), and (m} :
investment credit in 1975 (herein called the Investme
with respect to the aggregate Purchase Price of lh
pursuant to section 38 . and related sections of Lhw.L“"m‘

shall 1nclude any afflllated group, w1th1n th@ meani
section 1504 of the Code, of which the Bencf1¢mﬂmy ,
-if consolidated returns are filed for such affiliated
for Federal income tax purposes.

_ ‘The Lessee agrees that neither it nor ‘any
tion controlled by it, in control of it, or under
trol with it, directly or indirectly, will at duy
any action or file any returns or other documwnﬂ
tent with the foregoing or which would increase
rentals required to be taken into income by the Be
the amount spe01f10d to be payable under this 5
Sublease on the dates due hereunder, except as
provided in this Lease or the Sublease, and tha
corporations will file such returns, take such actic
execute such documents as may be reaaanable_and‘r'”
facilitate accomplishment of the intent hereof,
agrees to keep and make available for insgpection anc
by the Beneficiary such records as will enable the B
to determine the extent to which it is entitled
of the Investment Credlt and the ADR Dedu011mn W|ﬁh
to the Unlts.

The Lessee represents and warrants that (i) all
the Units constitute property the full Purchase Price i
which qualifies for the Investment Credit under
50 of the Code; (ii) at the time the Beneficiary b
the beneficial owner of the Units for Federal income ﬂua

purposes, the Units will constitute "new section 38 pmuputty”i
within the meaning of section 48 of the Code and ut the
time the Beneficiary becomes the beneficial owner of the
Units, the Units will not have been-used by any person so

as to preclude "the original use of such property" within
the meaning of sections 48(b) and 167(c)(2) of the Code
from commencing with the Beneficiary; (iii) at all times
during the term of this Lease and the Sublease, each Unit
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will constitute “"section 38 property” within the meaning

of section 48{(a) of the Code, and the Lessee will not at

any time during the term of this Lease and the Sublease

‘use or fail to use any Unit in such a way as to disqualify

it as "section 38 property" within the meaning of section
48(a) of the Code: (iv) for Federal income tax purposes,

all amounts includible in the gross income of the Beneficiary .
with respect to the Units and all deductions allowable to

the Beneficiary with respect to the Units will be treated

as derived from, or allocable to, sources within the United
States; (v) the Beneficiary will be entitled to the ADR
Deduction; (vi) the Beneficiary will be entitled to a 10%
Investment Credit in 1975 with respect to the Purchase Price
of the Units; (vii) the Lessee will maintain sufficient
records to verify such use, which records will be furnished
to the Beneficiary within 30 days after receipt of a written
»demand therefor. - : :

If for any reason the Benef1c1ary shall los
or shall not have, or shall lose the right to claim, OL'
shall suffer a disallowance of or shall be required to recap-
ture (any such event being hereinafter called a Loss), all
or any portion of the Investment Credit, the ADR Deductlon,‘
or the Interest Deduction with respect to alli or part of
any Unit, or if for Federal income tax purpoces any item of
income, loss or deduction with respect to any Unit is treated
as derived from, or allocable to, sources without the United
States under the Code (any such loss, disallowance, recapture
or treatment being hereinafter called a Loss), then the
rentals for the Units set forth in § 3 hereof shall, on
the next succeeding rental payment date after written notice
to the Lessee by the Lessor of such fact, be increased to
such amount or amounts as shall, in the reasonable opinion
of the Beneficiary, cause the Beneflcxary s net return to
equal the net return that would have been realized by the
Beneficiary if such Loss had not occurred, and the Lessee,
shall forthwith pay to the Beneficiary as additional rental
the amount of any interest and/or penalties which may be
assessed by the United States of America against the Bene-
ficiary attributable to such Loss; provided, however,. that
such rental rate shall not be so increased if the Beneficiary
shall have suffered such Loss with respect to all or part
of such Unit as a direct result of the occurrence of any
of the following events: ' :

(i) a Casualty Occurrence with respect to such
Unit, if the Lessee shall have paid to the Lessor the
amounts stipulated under § 7 hereof:
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{(il) a voluntary transfer or other voluntary dispo-
gition by the Lessor or the Beneficiary of any interest.
in such Unit or the voluntary reductiocn by the Lessor
or the Beneficiary of its interest in the rentals from
such. Unit under the Lease (other than pursuant to the
Assignment of this Lease to the Vendor), unless,'in

~each case, an Event of Default shall have. occurred
and be contlnulng, :

(111} the failure of the Beneflclary to clalm in a'
tlmely manner the Investment Credit, the ADR Deduct ion
or the Interest Deduction; or

(iv) the failure of the Beneficiary to have sufficient
liability for Federal income. tax against which to credit
such Investment Credit or sufficient income to benefit
from the ADR Deduction or the Interest Deduction, as
applicable. ' '

In the event the rental rates shall be adjusted

" as hereinbefore provided in this § lé, the Casualty Values
set forth in Schedule B hereto, the Termination Values set
forth in Schedule C hereto and the damages and amounts set
forth in subparagraph (b) of § 10 hereof shall be adjusted
accordingly. ' o . ,

‘§ 17 Interest on Overdue Rentals. Anything to the
contrary herein contained notwithstanding, any nonpayment of
rentals and other obligations due hereunder shall reésult in
the obligation on the part of the Lessee promptly to pay, to
the extent legally enforceable, an amount equal to 10% per
annum of the overdue rentals and other obligations for the
period of time during which they are overdue or such lesser
amount as may be legally enforceable.

§ 18 Lessee's Representations. The Lessee repre-
sents and warrants that:

(a) it was duly organized and is now validly exist-
ing as a corporation under the laws of the State of
California and that it shall maintain its corporate
existence for the duration of the term of this Lease
and that it shall not carry on or engage in any business
other than the transactions contemplated by this Lease,
the Participation Agreement the Consent and Agreement
dated as of the date hereof, the Sublease and the Assign-
ment of Subleaue and Aqreement déated as of the date
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hereof and that it will not amend or modify its certifi-
cate of incorporation or by laws in any way or form

a subsidiary corporation or enter into a joint venture
or any other similar type of arrangement with any other
corporatlon for the purpose of carrying on or engaging
in any such other course of business;

{b) each of the agreements referred to above in
paragraph (a) of the § 18 to which the Lessee is or
becomes a party has been or will be duly and timely
authorized, executed and delivered by the Lessee, that
each constitutes and will constitute a legal, valid
and binding obligation of the Lessee enforceable against
the Lessee in accordance with its terms and that each
is not and will not be in contravention of the provi-
sions of the Lessee's certificate of incorporation
or by laws or of any law or governmental rule, regula-
tion or order appllcable to the lLessee, and would not
or will not result in a violation of, or be in conflict
with, or constitute a default under, or subject in
property or any assets of the Lessee to any lien, charge
or encumbrance (other than as contemplated in this
Lease and the Participation Agreement) of any 1ndenture,
‘contract, agreement or other 1nstrument blndlng on
the Lessee;

(c¢) it will not incur any obligations or indebted-
ness of any nature other than those contemplated by
the Lease, and that without the consent of the Owner
and the Vendor it will not enter into any agreements
with any person other than those referred to above
~in paragraph (a) of this § 18 and that it will not
guarantee or otherwise become contingently liable on
any obligations of any other person;

The Lessee represents that each Unit will have a
useful life of not less than 20 years and will have a resid-
ual value at the expiration of the original term of this

Lease of not less than 20% of the Purchase Price thereof
{after subtracting from such value any cost to the Lessor
for delivery of possession of ‘the property to the Lessor
at the end of the term of this Lease and without includ-
ing in such value any increase or decrease for inflation

or deflation during such term).

§ 19. Notices. Any notice required or permitted
to be given by either party hereto to the other shall be
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deemed to have been given when mailed, first clan, postage
prepaid, addressed as follows: . '

(a) if to the Lessor, at 231 South LaSalle Street,
Chicago, Illinois, 60693, Attention of Corporate Trust
D1v1vlon, and. -

(b)'lf to the Lessee, in care of Professional
Lease Management, Inc., One Embarcadero Center, Suite
2202, San Francisco, California 94111, Attention of
President. ' Co '

or addressed to either party at such other address as such
party shall hereafter furnish to the other party in writing.

§ 20. Severability; Effect and Modification of
Lease. Any provision of this Lease which is prohibited or
unenforceable in any jurisdiction, shall be, as to such jur-
isdiction, ineffective to the extent of such prohlbltlcn 0r
unenforceablllty without invalidating the remaining provi-
sions hereof, and any such prohibition or unenforceability
in any jurisdiction shall not invalidate or render unenforce-
able such provision in any other jurisdiction.

, Except for the Participation Agreement, the Sublease
and this Lease exclusively and completely states the rights
of the Lessor and the Lessee with respect to the leasing
of ‘the Units and supersedes all other agreements, oral or
written, with respect thereto. No variation or modification
of this Lease and no waiver of any of its provisions or condi-
tions shall be valid unless in writing and signed by duly
authorized signatories for the Lessor and the Lessee, and
no such variation shall be made without the written consent
of the Vendor and the Sublessee..

§ 21. Quiet Enjoyment. The Lessor covenants that
if, and so long as, the Lessee keeps and performs each and
every covenant, condition and agreement to be performed or
observed by it hereunder, and the Sublessee keeps and performs.
each and every covenant, condition and agreement to be performed
or observed by it under the Sublease, the Lessee shall have
the right to quiet enjoyment of the Units leased hereunder
without hindrance by the Lessor or any other person lawfully
claiming the same by, through or under the Lessor, and the
Sublessee as a third party beneficiary hereof shall have
the right to quiet enjoyment of the Units leased to it by
the Lessee under the Sublease without hindrance by the Lessor
or any other person lawfully claiming the same by, through
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or under the Lessor.

_ § 22. Execution. This Lease may be executed in
several counterparts, such counterparts together constituting
“but one and the same instrument, but the counterpart del iv-
ered to the Vendor pursuant to the assignment hereof to the
Vendor shall be deemed to be the original and all other coun-~
terparts shall be deemed duplicates thereof. Although for
convenience this Lease is dated as of the date first set
- forth above, the actual date or dates of execution hereof by
the parties hereto is or are, respectively, the date or dates
stated in the acknowledgments hereto annexed.

§ 23. Law Governing. The terms of this Lease -and
all rights and obligations hereunder shall be governed by
the laws of the State of Illinois; provided, however, that
the parties shall be entitled to all rights conferred by.
Section 20c of the Interstate Commerce Act.

: ~§ 24. Performance by Sublessee; Immunities..

The ‘obligations of the Lessee under §§ 1, 2, 5-9, 11, 12,

14-17, 20, 22 -and 23 of this Lease shall be deemed to be

satisfied by the performance by the Sublessee of its obli-
gations under the Sublease.

No recourse shall be had in respect of any obli-
gation due under this Lease, or referred to herein, against
any incorporator, stockholder, director or officer, as such,
past, present or future, of the parties hereto, whether by
virtue of any constitutional provision, statute or rule
of law, or by enforcement of any assessment or penalty or
otherwise, all such liability, whether at common law, in
equity, by any constitutional provision, statute or other~-
wise, of such incorporators, stockholders, directors or
officers, as such, being forever released as a condition of
and as consideration for the execution. of this Lease.

"IN WITNESS WHEREOF, the parties hereto have executed
or caused this instrument to be executed as of the date



first above written.
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CONTINENTAL ILLINCIS NATIONAL
BANK AND TRUST COMPANY OF CHICAGO,
not in its individual capacity
but solely as Trustee under a
Trust Agreement dated as of the
date hereof,

' S L ,f."‘m ............ Ly !“':‘W ..... {:J_, J‘ . »L';,,"--n--«j!’u,%_fﬁi.--..f- ............. o
[Corporate Seall 77 Vice President [
e J /
Attest: -
{:"Trust“offlcer\ ........
PLM-LOUISVILLE, INC., ~
b '''' J / ] |f’ ;" ! “ / ,,l
B " f "1“ .... { ( ,,,,, “Vé *""mw’ﬂv/ Aoy
[Corporate Seall Preéﬁ@ﬁn%
. s
P
\

" Attest:
{l

A ’
o M“w ,1" ______ / oo o
’,1" #l' y'u-l 'ul-..,.... ............... ,ﬁ" ‘
LAt l” ;i AF LA /)

Secretary



STATE OF ILLINOIS, )

} ss,.:
COUNTY OF COOK, )

W . .

On this/ﬁf””day of Ji

sonally appeared DONALD W, ALEVIN , to me
personally known, who, being by me duly sworn, says that he
is a Vice President of CONTINENTAL ILLINOIS NATIONAL BANK
AND TRUST COMPANY OF CHICAGO, that one of the seals affixed
to the foregoing instrument is the corporate seal of said
corporation, that said instrument was signed and sealed
on behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution of
the foregoing instrument was the free act and deed of said
corporation.

[Notarial Seal]

My Commission expires Al 26, 1976




STATE OF CALIFORNIA, )
88.1:
COUNTY OF SAN FRANCISCO, )

on this J&H. day of*l W«MLMtJ197S, before me per-
sonally appeared mwmmzﬁviﬁiﬁwﬂbw pﬂﬁﬁuﬂ{ J , to me
personagly known, who, being by‘me dﬂly EWorn says that he
is ( FAeacdest of PLM-EOUISVILLE, INC., that one
of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors, and he acknowledged that
the executlon of the fore901ng instrument was the free act

P - )

o /
MW t‘,%& LY l....“,» i "l"‘! AEA ( »L(ﬂ ..--“"1

5%EMMM@&u¢mf Notary Public

lu B P’fﬂﬂﬁimr% (% M':!.‘f,i'ﬂ'
[Notarial Seal]

My Commission mxplres_%/

/ eyl
! .;"/ »ﬂfﬂ



SCHEDULE A TO LEASE

Lesgsee's
Road Numbers

Type " Quantity (Both Inclusive)
100-ton 75 . PLMX-1466 to 1540
open top " -

hopper car



Date

January
July
January
July
January
July
January
July
January
July
January
July
January

July

January
July -

" January

July
January
July
January
July
January

~July
~January
~July

January
July
January
July
January

SCHEDULE B TO LEASE

15,
15,
15,
15,
15,
15,
15,
15,
15,
15,
15,
15,

15,

15,
15,
15,
15,
15,
15,

15,

15,
15,
15,
15,
15,
15,
15,
15,
15,
15,
15,

1976
1976
1977
1977
1978
1978

1979

1979
1980
1980
1981
1981
1982
1982
1983

1983

1984

1984

1985
1985
1986
1986
1987
1987
1988
1988
1989
1989
1990
1990

Casualty
Value

83.39
84.36
84.98
85.30
85.31
85.04
84.47
83.64
"82.52
81.15
79.52
77.65
75.54
73.20
70.66.
67.92
65.06
62.13
59.17
56.15
53.09
49.97
46.81
43.59
40.34
37.02
33.68
30.27
26.84
23.34

1991 and thereafter 20.00

The foregoing percentages have been computed with-
out regard to recapture of the Investment Credit

in § 16 hereof).

fifth and

(as defined

Consequently, the Casualty Value of ~any
Unit Suffering a Casualty Occurrence on or before the third,
seventh anniversary of the date of delivery and



acceptance of such Unit shall be increased by the applloablw
percentage of the Purchase Price set forth below.

Anniversary of Percentage of
Delivery and Purchase
Acceptance Price
Third o 20.00
Fifth 13.34

Seventh : o ‘ 6.67

SCHEDULE C TO LEASE

Termination

o _ Value
bate . | Percentage

July 15, 1983 66.84
January 15, 1984 - 63.91
July 15, 1984 , : 60.90
“January 15, 1985 : ' 57.85
July 15, 1985 ‘ 54.73
January 15, 1986 51.57
July 15, 1986 ' . 48.34
January 15, 1987 _ v 45,07
July 15, 1987 » 41.73
January 15, 1988 S 38.35
July 15, 1988 34.89
January 15, 1989 , 31.40
July 15, 1989 _ 27.83
January 15, 1990 s 24.22
July 15, 1990 20.54

January 15, 1991 and thereafter . .00



